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DEAN, Special Trial Judge: This case was heard under the

provi sions of section 7463 of the Internal Revenue Code as in
effect when the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code of
1986, as anended. The decision to be entered is not reviewable
by any other court, and this opinion should not be cited as

authority.
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The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determnation). Pursuant to section
6330(d), petitioner seeks review of respondent’s proposed |evy
action with respect to her incone tax liabilities for 1993, 1994,
and 1995. The issue for decision is whether respondent’s
determ nation to proceed with collection action was an abuse of
di scretion.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the time the
petition was filed, petitioner resided in New York, New York.

Earlier Contact Wth the Internal Revenue Service

Petitioner failed to tinely file her tax returns for 1993,
1994, and 1995, and she filed themw thout full remttance. |In
addition to the years under consideration, petitioner has unpaid
tax liabilities for the period 1988 through 1992. Over several
years, beginning in 1994, petitioner submtted nine offers-in-
conprom se (O C) which were rejected for one reason or anot her.
Petitioner feels that many enpl oyees of the Internal Revenue
Service (IRS) with whom she cane into contact were insulting,

i nconpetent, or “threatening”.



Appeal s Conference in 2003

I n Decenber of 2001 petitioner submtted her last O C, along
with a request for abatenent of penalties and interest. The OC
and the request for abatenent were rejected. The O C was
rejected because it was determ ned that petitioner had sufficient
assets to fully pay her outstanding tax liabilities. Petitioner
appeal ed the rejection, and the appeal was assigned to an Appeal s
team | ocated in New York, New York. The Appeals teamincluded a
settlenment officer, Glbert Breitberg, and a team manager, John
O Dea. In May 2004 the Manhattan Appeals teamrejected the AOC
as well as petitioner’s request for abatenent of interest and
penal ties.

I n Decenber 2003, while the Manhattan Appeal s team was
considering petitioner’s requests, petitioner wote a check for
$35,000 to the U S. Treasury for “Paynent for taxes: 1988, 1989,
1990, 1991, 1992, 1993, 1994, 1995”. Petitioner sent the check
despite her conclusion that when she offered to pay the taxes
during a neeting with Messrs. Breitberg and O Dea, the Appeals
teampaid “no mnd to our presentation”. Initially, respondent
applied the check to the earliest taxes, including penalties and
interest.! Petitioner wote to respondent to conplain that the

$35, 000 was intended to be applied solely against her outstanding

!Except with reference to deficiency procedures, under sec.
6601(e) (1), Interest Treated as Tax, references to underpaid
“tax” include interest on the tax. The term “tax” al so includes
additions to the tax, additional anounts, and penalties. Sec.
6665(a) (2).
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“taxes”, not interest and penalties. The funds were reapplied
agai nst the unpaid tax assessed for each year, |eaving unpaid the
interest and penalties for each year.
Petitioner found the settlenent officer to have been unfair,
di scourt eous, biased, and unprofessional, displaying an “attack
dog nentality”.

Notice of Intent To Levy

Respondent issued to petitioner for 1993, 1994, and 1995 a
Letter 1058, Final Notice of Intent to Levy and Notice of Your
Right to a Hearing, dated July 10, 2004. The letter advised
petitioner that the total amount due was $7,973.35. Petitioner
tinmely filed her Form 12153, Request for a Collection Due Process
Hearing, under section 6330. Petitioner stated that she did not
agree with the collection action because “The taxes for 1993,
1994, 1995 have been paid.” She attached to the request a copy
of the check for $35,000 dated Decenber 2003.

Settlement Oficer Carol Berger of the Manhattan office of
Appeal s responded by letter to petitioner’s request for a hearing
under section 6330. Petitioner replied, strongly objecting to
havi ng her case heard in the sane Manhattan Appeals Ofice where
M. Breitberg, who had considered and rejected her O C and her
request for abatenent, was worKking.

Petitioner’s request for a section 6330 hearing was
reassi gned fromthe Manhattan Appeals Ofice to the Appeals

Ofice in Henpstead, New York. Settlenment Oficer Elissa
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Del | osso of the Henpstead Appeals Ofice sent petitioner a letter
describing, on the basis of the case history, the expected scope
of the hearing and what petitioner would be required to show in
order to avoid the proposed collection action. Petitioner
replied by letter; she stated that she was “di sturbed by the way
you have continued to be abusive to us taxpayers in the tone and
content of your letter.” She also stated that it was clear from
the letter that “you are working wwith M. Breitberg and you are
going to be unfair, partial, and abusive in dealing with our
case.” Respondent refused to further reassign petitioner’s case.

Noti ce of Determ nation

Respondent issued a notice of determ nation to petitioner,
finding that she had failed to raise a relevant issue under
section 6330 and had failed to offer an acceptable alternative to
t he proposed collection action.

Di scussi on

Section 6330

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by way of a levy until the taxpayer has
been given notice and the opportunity for an adm nistrative
review of the matter (in the formof an Appeals Ofice hearing),
and that, if dissatisfied, the taxpayer may obtain judicial
review of the admnistrative determnation. See Davis v.

Comm ssioner, 115 T.C. 35, 37 (2000); Goza v. Commi ssioner, 114

T.C. 176, 179 (2000). The taxpayer requesting the hearing may
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raise any relevant issue with regard to the Conm ssioner’s
i ntended collection activities, including spousal defenses,
chal | enges to appropriateness of the collection action, and the
offers of collection alternatives. Sec. 6330(c); see Seqgo V.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra at 180-181.
Were the validity of the tax liability is not properly part
of the appeal, the Court reviews the determ nation of the Appeals

of ficer for abuse of discretion. Sego v. Commi Ssioner, supra at

609-610; Goza v. Conm ssioner, supra at 181-182.

The taxpayer may raise challenges “to the exi stence or
anount of the underlying tax liability”, however, only if he “did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

Petitioner’s View of the Case

At trial, petitioner testified that Ms. Dell osso “viol ated
my due process rights by refusing to give nme an opportunity to be
heard and have an accountant present so that we coul d present
appropriate collection alternatives.” Petitioner testified that
Ms. Dellosso was “inpatient, abusive, capricious, argunentative,”
and did not properly consider her case. Petitioner asked that
Ms. Dellosso be “called to task” by the Court. Petitioner
testified that she wanted the Court to decide that her due

process rights had been violated by Ms. Dell osso.
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Petitioner then stated that she wanted to “settle” the case
i mredi ately. Wen asked by the Court what she neant by using the
word “settle”, she explained that she wanted to pay the subject
amounts in full. She said she wanted to “concede” the case. She
testified that she had offered several tines to fully pay the
out st andi ng anounts. According to petitioner, she made an offer
to Ms. Dellosso to fully pay the taxes for 1993, 1994, and 1995
but was rebuffed. Petitioner stressed that her offer to pay in
full was limted to the tax years before the Court.

Petitioner, while insisting that she wanted to “concede” her
case, neverthel ess wanted her husband to testify, which testinony
the Court allowed. Petitioner’s husband testified that the
t el ephone communi cati ons anong hinsel f, petitioner, and Ms.
Del | osso were unpleasant. He also testified that Ms. Dell osso
refused to accept full paynment for 1993, 1994, and 1995 and
refused to extend the time for a hearing so that their accountant
coul d be present.

Evi dence of Respondent’s Vi ew

Ms. Dellosso was not called by either party to testify at
the hearing in this case. The parties, however, stipulated as an
exhi bit a copy of her case activity records (case records). As
one m ght guess, Ms. Dellosso’'s view of their interaction was
different frompetitioner’s. According to the case records, on
the first occasion Ms. Dell osso spoke with petitioner by

t el ephone, petitioner was “irate and obnoxi ous” and “extrenely
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rude and arrogant”, and she “ranted and raved” at her. But
petitioner did, eventually, request a conference.

Ms. Del |l osso, according to the case records, advised
petitioner by a tel ephone nessage that petitioner was required to
submt a Form 433-A, Collection Information Statenment for \Wage
Earners and Sel f- Enpl oyed I ndi vi dual s, and proof of inconme and
expenses. Ms. Dellosso infornmed petitioner that her check for
$35,000 had not fully paid her tax liabilities. She inforned
petitioner that she had set aside both July 7 and 12, 2005, at 10
a.m as alternative dates for a conference. Receiving no
response to her tel ephone nessage, Ms. Dell osso tel ephoned
petitioner again and |left another nessage stating that if
petitioner failed to appear by the July 12, 2005, appoi ntnent,

Ms. Dellosso would i ssue her determ nation.

The case records indicate that petitioner responded to the
second tel ephone nessage. She asked by tel ephone that the
heari ng be postponed until July 19, 2005. Petitioner stated that
she wanted the interest and penalties abated and wanted to
“settle” the case. M. Dellosso and her supervisor, who was al so
on the line, informed petitioner that no O C or install nent
agreenent could be accepted unless all unpaid years were
included. At this point, according to the case records,
petitioner began “shouting hysterically”, refusing to |let M.

Del | osso speak. Ms. Dellosso term nated the tel ephone call.



- 9 -

Petitioner did not appear at the date and tine Ms. Dell osso
had set for a neeting with petitioner, July 12, 2005, at 10 a.m
About 2 hours after the tine of the appointnent, petitioner
called Ms. Dellosso and stated that she was unable to nake the
appointnment. Petitioner asked for an opportunity to speak to her
accountant and was given 2 days to do so.

Petitioner called Ms. Dellosso 2 days follow ng the cancel ed
appoi ntnment, stated that she had been unable to contact her
accountant, and requested an installnent agreenent only for 1993
t hrough 1995. According to the case records, M. Dellosso
informed petitioner that although she could pay what she wanted,
all years had to be included in either an installment agreenent
or an OC. M. Dellosso termnated the call after an unpl easant
exchange of words.

The notice of determ nation was issued on July 27, 2005.

The | ssue for the Court

The underlying tax liabilities are not at issue in this
case.? The issue for the Court to decide is whether respondent
abused his discretion in determning to pursue the intended

coll ection action.

2Petitioner conceded at trial the underlying tax liabilities
and with themthe abatenent of interest and penalties raised in
the petition. See sec. 6201; supra note 1. Had petitioner not
conceded the issues, she would be precluded fromraising them
See sec. 6330(c)(2)(B); sec. 301.6320-1(e)(3), QRA-E2, Proced. &
Adm n. Regs.
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An abuse of discretion is a decision that: (1) Rests on an
error of law or a clearly erroneous factual finding, or (2) a
deci sion not necessarily the product of legal error or a clearly
erroneous finding of fact but nevertheless is outside the range

of perm ssible decisions. Zervos v. Verizon NY., Inc., 252 F. 3d

163, 169 (2d Cir. 2001).

Petitioner argued at trial that she was not given a hearing
at which she could be heard and have her accountant present. But
petitioner was offered two alternative dates for a hearing and a
2-day extension after she failed to appear at the hearing on the
second alternative date. Petitioner failed to request or nake an
appoi nt nent between the 2-day extension and the issuance of the
notice of determ nation.

Once a taxpayer has been given an opportunity for a hearing
but fails to avail herself of that opportunity, the Appeals
of ficer may proceed in making a determ nation by review ng the

case file. See Mann v. Conmi ssioner, T.C Menp. 2002-48; sec.

301.6330-1(d)(2), QA-D7, Proced. & Adm n. Regs. Wen petitioner
di d not appear for the hearing, Ms. Dellosso revi ewed
petitioner’s case file and considered the sole issue raised by
petitioner in her request for a hearing, that she had “paid the
tax”. After the review, respondent issued the notice of
determ nation

Petitioner alleges that she offered to pay the tax in full,

certainly a viable collection alternative, and the settl enent
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of ficer refused to accept it. The case records indicate that M.
Del | osso refused to accept an installnent agreenent restricted to
the years for which petitioner had requested a section 6330
heari ng, but advised petitioner that she could pay what she
wanted to pay. The case records also note that petitioner had
not provided a Form 433A di sclosing her financial information.

Ms. Dellosso’'s position on the installnent agreenment, as

recorded in the case records, is in accord with pertinent
provi sions of the Internal Revenue Manual (IRM. See |RM sec.
5.14.2.2, sec. 5.14.1.5.1. The Court has generally upheld
coll ection determ nations nmade by the Conm ssioner in accord with

the IRM See Etkin v. Comm ssioner, T.C Meno. 2005-245 (and

cases cited therein).

Petitioner has some prior experience in dealing with the
| RS, unpl easant though it may have been. Had petitioner wanted
to fully pay the outstanding liabilities for the 3 years at issue
here, she could have done so just as she did in nmaking the
earlier $35,000 paynent. |f she has not done so already, she may
yet choose to pay the liabilities.

Concl usi on

Because petitioner did not present viable alternatives to
collection, the Court finds that respondent’s determ nation to
pursue the intended collection action was not an abuse of

di scretion.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




